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LETTER OF TRANSMITTAL

THE WHITE HOUSE, January 28, 1997.
To the Senate of the United States:

I transmit herewith for Senate advice and consent to ratification
the Convention Between the Government of the United States of
America and the Government of the Kingdom of Thailand for the
Avoidance of Double Taxation and the Prevention of Fiscal Evasion
with Respect to Taxes on Income, signed at Bangkok, November 26,
1996. An enclosed exchange of notes, transmitted for the informa-
tion of the Senate, provides clarification with respect to the appli-
cation of the Convention in specified cases. Also transmitted is the
report of the Department of State concerning the Convention.

This Convention, which is similar to other tax treaties between
the United States and developing nations, provides maximum rates
of tax to be applied to various types of income and protection from
double taxation of income. The Convention also provides for the ex-
change of information to prevent fiscal evasion and sets forth
standard rules to limit the benefits of the Convention to persons
that are not engaged in treaty shopping.

I recommend that the Senate give early and favorable consider-
ation to this Convention and give its advice and consent to ratifica-
tion.

WILLIAM J. CLINTON.





(V)

LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, January 10, 1997.

The PRESIDENT,
The White House.

THE PRESIDENT: I have the honor to submit to you, with a view
to its transmission to the Senate for advice and consent to ratifica-
tion, the Convention Between the Government of the United States
of America and the Government of the Kingdom of Thailand for the
Avoidance of Double Taxation and the Prevention of Fiscal Evasion
with Respect to Taxes on Income, signed at Bangkok on November
26, 1996 (‘‘the Convention’’). Also provided for the information of
the Senate is a related exchange of notes.

This Convention will be the first Convention between the United
States of America and the Kingdom of Thailand for the avoidance
of double taxation with respect to taxes on income. This Convention
follows the pattern of the U.S. model treaty with deviations found
in many recent U.S. conventions with other developing countries.
It provides for maximum rates of tax to be applied to various types
of income, protection from double taxation of income, exchange of
information to prevent fiscal evasion, and standard rules to limit
the benefits of the Convention to persons that are not engaged in
treaty shopping. Like other U.S. tax conventions, this Convention
provides rules specifying when income that arises in one of the con-
tracting countries (the ‘‘source country’’) and is attributable to resi-
dents of the other contracting country (the ‘‘country of residence’’)
may be taxed by the source country.

The Convention establishes maximum rates of tax that may be
imposed by the source country on specified categories of income, in-
cluding dividends, interest, and royalties, to residents of the other
country. While the withholding rates on dividend and royalty in-
come are generally higher than those in the U.S. model treaty and
in many recent conventions with OECD countries, they are gen-
erally lower than those in many recent Thai treaties. Pursuant to
Article 10, dividends from direct investments are subject to tax by
the source country at a rate of ten percent. The threshold criterion
for direct investment is ten percent, consistent with other modern
U.S. treaties in order to facilitate direct investment. Other divi-
dends are generally taxable at 15 percent.

In general, under Article 11, interest derived and beneficially
owned by a resident of either Contracting State may be taxed in
both States. However, if the beneficial owner of the interest is not
a resident of the source country, the tax levied by the source coun-
try is limited to 15 percent in most cases. Interest paid by any fi-
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nancial institution and interest earned on trade credits are subject
to a ten-percent tax by the source country. In addition, interest
earned on government debt, including government-guaranteed
debt, is exempt from tax by the source country.

Under Article 12, royalties derived and beneficially owned by a
resident of a Contracting State are subject to a five-percent tax by
the source country if they are copyright royalties (including soft-
ware), an eight-percent tax if they arise from the right to use
equipment, and a 15-percent tax if they pertain to patents and
trademarks.

These rates of taxation on royalty and interest income do not
apply, however, if the beneficial owner of the income is not a resi-
dent of, but carries on business in the source country and the in-
come is attributable to a permanent establishment in the source
country. In that situation, the income is to be considered either
business profit or income from independent personal services.

Like other U.S. tax treaties and agreements, this Convention
provides the standard anti-abuse rules for certain classes of invest-
ment income at Articles 11 and 12.

The taxation of capital gains, described in Article 13 of the Con-
vention, does not follow the general pattern of recent U.S. tax trea-
ties. Under the proposed Convention, as in a few other U.S. tax
treaties, gains may be taxed by both Contracting States under the
provisions of their domestic laws. Notwithstanding that provision,
however, gains from the alienation of ships, aircraft, or containers
used or operated by an enterprise of a Contracting State in inter-
national traffic or movable property pertaining to the use or oper-
ation of such ships, aircraft, or containers are taxable only in the
Contracting State in which the enterprise is located.

Article 7 of the proposed Convention generally follows the stand-
ard rules for taxation by one country of the business profits of a
resident of the other. The non-residence country’s right to tax such
profits is generally limited to cases in which the profits are attrib-
utable to a permanent establishment located in that country. The
proposed Convention, however, grants rights to tax business profits
that generally are somewhat broader than those found in the U.S.
and OECD model treaties.

As do all recent U.S. treaties, Article 14 of this Convention pre-
serves the right of the United States to impose its branch profits
tax in addition to the basic corporate tax on a branch’s business.
The proposed Convention, at Article 7, also accommodates a provi-
sion of the 1986 Tax Reform Act that attributes to a permanent es-
tablishment income that is earned during the life of the permanent
establishment but is deferred and not received until after the per-
manent establishment no longer exists.

Consistent with U.S. treaty policy, Article 8 of the new Conven-
tion permits only the country of residence to tax profits from inter-
national carriage by airplanes. This reciprocal exemption also ex-
tends to income from the rental of aircraft if the rental income is
incidental to income from the operation of the aircraft in inter-
national traffic. However, income from the international operation
of ships (including rentals that are incidental to such operations)
is taxed at one-half the tax rate otherwise applicable. Income from
the use or rental of containers that is incidental to the operation
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of ships or aircraft in international traffic is treated the same as
the income from the operation of the ships or aircraft (i.e., it is ex-
empt if it is incidental to aircraft operations and taxed at half of
the rate otherwise applicable if incidental to the operations of
ships). This deviation from the preferred U.S. position regarding
the taxation of shipping profits, which is suggested as an option in
the U.N. model treaty, was necessary to accommodate Thailand’s
long-standing policy on this issue. The United States and Thailand
have agreed to exchange notes under which, if Thailand grants any
other country more-favorable treatment on income from the oper-
ation of ships in international traffic, negotiations will be reopened
to extend such favorable treatment to the United States. Other in-
come from the rental of ships or aircraft and from the use or rental
of containers is treated as business profits.

The taxation of income from the performance of personal services
under Article 15 of the proposed Convention is similar to that
under some U.S. treaties with developing countries but grants a
taxing right to the source country with respect to such income that
is broader than that in either the U.S. or OECD model treaties.

Article 18 of the proposed Convention contains significant anti-
treaty-shopping rules making the Convention’s benefits unavailable
to persons engaged in treaty shopping.

The proposed Convention also contains the standard rules nec-
essary for administering the Convention, including rules for the
resolution of disputes under the Convention (Article 27). The infor-
mation-exchange provisions of the proposed Convention (Article 28)
make clear that Thailand is obligated to provide U.S. tax officials
such information as is necessary to carry out the provisions of the
Convention. Under this provision, Thailand will provide tax infor-
mation in a manner consistent with U.S. policy, including bank in-
formation, to the United States whenever there is a ‘‘Thai tax in-
terest’’ in the case. While Thailand may not provide information
under this Convention where there is no ‘‘Thai tax interest,’’ U.S.
tax authorities will be given access to information in criminal
cases, including tax fraud, regardless of whether there is a ‘‘Thai
tax interest,’’ under the provisions of the existing Mutual Legal As-
sistance Treaty between the United States of America and the
Kingdom of Thailand. Thus, the United States will be able to ob-
tain information in criminal, but not civil, cases where there is no
‘‘Thai tax interest.’’

The proposed Convention contains an unusual termination provi-
sion designed to deal with the ‘‘tax interest’’ problem. The proposed
Convention provides that Thailand generally is required to treat a
U.S. tax interest as a ‘‘Thai tax interest’’ in all cases, including
both civil and criminal tax proceedings. However, this general pro-
vision will not be in effect until the United States receives from
Thailand a diplomatic note indicating that Thailand is both pre-
pared and able to implement this provision, which will not be pos-
sible until Thai law is changed. If the United States has not re-
ceived such a diplomatic note by June 30 of the fifth year following
entry into force of the Convention, the entire Convention will ter-
minate on January 1 of the sixth year following its entry into force
(Article 31, Paragraph 2).
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The Convention would permit the General Accounting Office and
the tax-writing committees of Congress to obtain access to certain
tax information exchanged under the Convention for use in their
oversight of the administration of U.S. tax laws and treaties (Arti-
cle 28).

This Convention is subject to ratification. In accordance with Ar-
ticle 30, it will enter into force upon the exchange of instruments
of ratification with respect to taxes withheld by the source country
and will have effect for payments made or credited on or after the
first day of the sixth month following entry into force; with respect
to other taxes, it will take effect for taxable years beginning on or
after the first day of January following the date on which the Con-
vention enters into force.

If the proposed Convention does not terminate on January 1 of
the sixth year following its entry into force, it will remain in force
indefinitely. After five years from the date the proposed Convention
enters into force, either State may terminate the Convention pur-
suant to Article 31 by giving at least six months of prior notice
through diplomatic channels.

Diplomatic notes exchanged between the parties accompany the
Convention and provide clarification with respect to the application
of the Convention in specified cases.

A technical memorandum explaining in detail the provisions of
the Convention will be prepared by the Department of the Treas-
ury and will be submitted separately to the Senate Committee on
Foreign Relations.

The Department of the Treasury and the Department of State co-
operated in the negotiation of the Convention. It has the full ap-
proval of both Departments.

Respectfully submitted,
WARREN CHRISTOPHER.

Enclosures as stated.
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